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Statement of Related Cases

This action is related to Wachovia Corp. v. Citigroup, Inc., 08 Civ. 8503 (LAK),
Citigroup, Inc. v. Wachovia Corp., 08 Civ. 8666-UA, and Citigroup, Inc. v. Wachovia Corp., 08
Civ. 8668-UA because these actions all arise out of or relate to the same letter agreement
between Citigroup, Inc. and Wachovia Corporation and the same merger agreement between
Wachovia and Wells Fargo, Inc., and because these actions raise common issues concerning
Section 126 of the Emergency Economic Stabilization Act of 2008.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

1 e et O e e e b B8 0 >.4
WELLS FARGO & CO., :

. 08 CIV.
Plaintiff, :

: Al
i ’w : M& :; Q? 10 i
CITIGROUP, INC,, :

Defendant. :
_____ . ey o
('ég
w B o
o i3
COMPLAINT o T n
Tlop RO
Plaintiff Wells Fargo & Company (“Wells Fargo™), by its unders'_ignecg? 3_
(A:’ ;;—3.
counsel, states for its Complaint, with knowledge of its own acts and upon informatiof®

and belief as to all other matters, as follows:

NATURE OF THE ACTION

1. Wells Fargo seeks a declaratory judgment and injunctive relief

under Section 126(c) of the Emergency Economic Stabilization Act of 2008 (“EESA”).
Wells Fargo seeks a judgment declaring that a letter agreement between Wachovia
Corporation (“Wachovia™) and Citigroup, Inc. ("Citigroup") dated September 29, 2008, is
unenforceable to the extent it purported to prohibit Wachovia from considering and
entering into a merger agreement with Wells Fargo on or around October 3, 2008.
Second, Wells Fargo seeks injunctive relief enjoining Citigroup from pursuing claims for

liability against Wells Fargo that are premised upon the enforceability of the foregoing
letter agreement.
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THE PARTIES

2. Plaintiff Wells Fargo is a Delaware corporation with its principal
place of business in San Francisco, California.

3. Defendant Citigroup, Inc. is a Delaware corporation with its
principal place of business in New York, New York.

JURISDICTION AND VENUE

4, This Court has subject matter jurisdiction under 28 U.S.C. § 1331
because the action arises under the Emergency Economic Stabilization Act (the "EESA™)
signed into federal law on October 3, 2008.

5. The acts and transactions constituting the violations alleged herein
occurred in the Southern District of New York and elsewhere. Citigroup transacts
business within this District. Accordingly, this Court has personal jurisdiction over
Citigroup, and venue is proper under 28 U.S.C. § 1391(b).

FACTUAL BACKGROUND

6. During the early morning hours of Monday, September 29, 2008,
Wachovia and Citigroup pursued a non-binding proposal denominated an “agreement in
principle” that contemplated the acquisition by Citigroup of certain Wachovia operations
for approximately $2.1 billion in consideration to Wachovia, or $1 per Wachovia share
(the "Citigroup Transaction").

7. Acting pursuant to its authority under Section 13 of the Federal
Deposit Insurance Act ("FDIA"), 12 U.S.C. § 1832, the FDIC invoked the "systemic risk"

provision of the FDIA, and committed to use federal government funds to limit
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Citigroup's losses on Wachovia's $312 billion loan portfolio to $42 billion if the
Citigroup Transaction was consummated.

8. Also on September 29, 2008, Citigroup entered into a Letter
Agreement with Wachovia which purports, among other things, to prevent Wachovia
from considering or entering into another agreement that would result in the acquisition
of more than 15% of the equity or assets of Wachovia, even if such proposal is superior
to the Citigroup Transaction, prior to October 6, 2008 (the "Letter Agreement"). The
Letter Agreement is attached as Exhibit A and incorporated by reference herein. By its
terms, the Letter Agreement expired at 12:00 a.m. on Monday, October 6, 2008.

9. Between September 29 and October 2, 2008, Wachovia worked on
the potential agreement with Citigroup. There were many substantial issues, and no
definitive agreement was reached.

10. On October 2, 2008, Wells Fargo unilaterally made a proposal to
enter into a stock-for-stock merger with Wachovia (the "Wells Fargo Proposal™). The
Wells Fargo Proposal contemplated an acquisition of all of Wachovia for consideration
totaling $15 billion, or approximately $7 per Wachovia share. During the night of
October 2-3, the Wachovia board considered and approved the Wells Fargo Proposal. In
the early moming of October 3, Wachovia and Wells Fargo entered into a definitive
merger agreement (the "Wells Fargo Transaction"), which was announced prior to the
opening of the markets that day.

11.  Citigroup publicly announced that Wells Fargo interfered with its
Letter Agreement with Wachovia, and asserted that the Wells Fargo Transaction was

improper, unenforceable, and prohibited by the Letter Agreement.
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12.  On October 9, 2008, Citigroup issued a press release announcing
that it would not seek to enjoin the Wells Fargo Transaction, but would vigorously pursue
what it characterized as “strong” legal claims seeking damages of $60 billion from
Wachovia for breaching the Letter Agreement, and from Wells Fargo for tortiously
interfering with the Letter Agreement.

13.  According to a press report also dated October 9, 2008, “{s]ources
inside Citigroup told CNBC that that bank believes Wells Fargo will have to settle claims
of tortious interference of contract that Citigroup has made against it before any merger
between Wells Fargo and Wachovia can take place.”

FIRST CLAIM FOR RELIEF

(Declaratory Judgment)

14.  Wells Fargo incorporates herein by reference and realleges the
allegations of each of the preceding paragraphs.

15.  Section 126(c) of the Emergency Economic Stabilization Act of
2008 ("EESA") amends section 13(c) of the Federal Deposit Insurance Act by adding at
the end the following new paragraph:

UNENFORCEABILITY OF CERTAIN AGREEMENTS -
No provision contained in any existing or future standstill,
confidentiality, or other agreement that, directly or
indirectly

(D affects, restricts, or limits the ability of any person to offer or
acquire,

2) prohibits any person from offering to acquire or acquiring, or

(3)  prohibits any person from using any previously disclosed
information in connection with any such offer to acquire or acquisition of,

all or part of any insured depository institution, including
any liabilities, assets, or interest therein, in connection with
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any transaction in which the [FDIC] exercises its authority

under section 11 or 13, shall be enforceable against or

impose any liability on such person, as such enforcement or

hability shall be contrary to public policy.

16.  One of the purposes of the EESA is to protect the interests of the
"taxpayers of the United States" as well as shareholders and creditors of the affected
companies.

17.  As alleged above, Citigroup contends that Wells Fargo tortiously
interfered with the Letter Agreement because that Agreement restricts Wachovia Board
of Directors from considering, negotiating, or accepting proposals for merger or
acquisition -- such as the Wells Fargo Transaction -- even if such proposals are more
advantageous to Wachovia’s sharcholders, and the taxpayers of the United States, than
the Citigroup Transaction.

18.  The Letter Agreement was existing at the time of enactment of the
EESA and purports to prevent or limit other offers to acquire Wachovia (including the
Wells Fargo Transaction), even where such offers are more beneficial to Wachovia and to
taxpayers. As such, the Letter Agreement is "contrary to public policy” and not
enforceable under the EESA.

19.  Because the Letter Agreement is not enforceable under the EESA,
Wells Fargo cannot be liable for tortious interference with the Letter Agreement.

SECOND CLAIM FOR RELIEF
(Injunction Against Citigroup)
20.  Wells Fargo incorporates herein by reference and realleges the

allegations of each of the preceding paragraphs.
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21.  As alleged above, the Letter Agreement is "contrary to public

policy" and unenforceable under the EESA, and, as a result, Wells Fargo cannot be liable

for tortious interference with the Letter Agreement.

22. It appears that a purpose of Citigroup’s pursuit of tortious

interference claims against Wells Fargo is to cause investors to believe, incorrectly, that

Citigroup’s claims for damages will affect the closing of the Wells Fargo Transaction.

Wells Fargo has no adequate remedy at law to address such conduct by Citigroup.

WHEREFORE, Wells Fargo requests that this Court enter judgment:

(a) Declaring that the Letter Agreement is void as to public policy to the
extent it is deemed to interfere with the Wells Fargo Transaction;

(b) Declaring that, because the Letter Agreement is not enforceable under the
EESA, Wells Fargo cannot be liable for tortious interference with the

Letter Agreement;

{c) Enjoining Citigroup from pursuing claims for Hability against Wells Fargo
that are premised upon the enforceability of the Letter Agreement; and

{d) Awarding Wells Fargo such other damages, attorneys' fees, costs and
other relief as may be just and proper.

Dated: October 14, 2008

654759.1

FRIEDMAN, KAPLAN, SEILER & ADELMAN,
LLP
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Eric Seiler (eseiler@fklaw.com)
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Citigroup Inc.

September 29, 2008

Wachovia Corporation
Ladies and Gentlemen:

Citigroup Inc. (“Citigroup”) and Wachovia Corporation (“Wachovia”) are party to
that non-binding term sheet dated September 29, 2008 (the “Term Sheet”) setting forth
the terms and conditions of a proposed transaction between them {the “Transaction’™),
Citigroup and Wachovia will continue to proceed to negotiate definitive agreements (the
“Definitive Documentation™) relating to the Transaction in form and substance '
satisfactory to each of them with a view to executing such Definitive Documentation

prior to October 6, 2008 (the “Exclusivity Termination Date™).

In consideration of the foregoing and other good and valuable consideration the
receipt and adequacy of which are hereby acknowledged, Wachovia hereby agrees that,
during the period commencing on the date hereof and ending on Exclusivity Termination
Date, Wachovia shall not, and shall not permit any of its subsidaries or any of its-or their
respective officers, directors, employees, investment bankers, attorneys, accountants,
consuitants or other agents or advisors (“Representatives™) to, directly or indirectly, (i)
solicit, initiate or take any action to facilitate or encourage the submission of any
Acquisition Proposal, (ii) enter into or participate in any discussions or negotiations with,
fumnish any information relating to Wachovia or any of its subsidiaries, assets or
businesses or afford access to the business, properties, assets, books or records of
Wachovia or any of its subsidiaries to, otherwise cooperate in any way with, or
knowingly assist, participate in, facilitate or encourage any effort by, any third party that
is seeking to make, or has made, an Acquisition Proposal, (iii) grant any waiver or release
under any standstill or similar agreement with respect to any class of equity securities of
Wachovia or (iv) enter into any agreement in principle, letter of intent, tern sheet, merger
agreement, acquisition agreement, option agreement or other similar instrument relating
to an Acquisition Proposal. As of the date hereof, Wachovia will, and will cause its
Representatives to, terminate any discussions or negotiations with respect to any

Acquisition Proposal.

“Acquisition Proposal” means, other than the Transaction, any offer, proposal or
inquiry relating to, or any third party indication of interest in, (i) any acquisition or
purchase, direct or indirect, of 15% or more of the consolidated assets of Wachovia, or
over 15% of any class of cquity or voting securities of Wachovia or any of its subsidiaries
whose assets, taken as a whole, constitute more than 15% of the consolidated assets of
Wachovia, (ii) any tender offer (including a self-tender offer) or exchange offer that, if
consummated, would result in such third party’s beneficially owning 15% or more of any
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class of equity or voting sccurities of Wachovia or any of its subsidiaries whose assets,
taken as a whole, constitute more than 15% of the consolidated assets of Wachovia, {iii) a
merger, consolidation, share exchange, business combination, reorganization,
recapitalization, liquidation, dissolution or other similar transaction involving Wachovia
or any of its subsidiaries whose assets, individually or in the aggregate, constitute mare
than 15% of the consolidated assets of Wachovia or (iv) any other transaction the
conswnmation of which could reasonably be expected to impede, intcrfere with, prevent
or materially delay the Transaction or that could reasonably be expected 10 dilute
materially the benefits to Citigroup of the Transaction.

The parties agree that in the event of any breach of this Jetter agreement, the
parties would be irreparably harmed and could not be made whole by monetary damages.
- Each party accordingly agrees (i) not to assert by way of defense or otherwisc that a
remedy at law would be adequate and (if) that the remedy of specific performance of this
letter agreement is appropriate in any action in court, in addition to any other remedy to

which such party may be entitled.

This agreement shall be governed by, and construed in accordance with, the laws
of the State of New York. The parties hereby irrevocably and unconditionally submit to
the exclusive jurisdiction of any state or federal court sitting in New York City, Borough
of Manhatian, over any suit, action or proceeding arising out of or relating to this letter
agreement, The partics hereby imrevocably and unconditionally waive any objection to
the laying of venue of any such suit, action or proceeding brought in any such court and
any claim that any such suit, action or proceeding brought in any such court has been
brought in an inconvenient forum. The parties hereby agree that a final judgment in any
such suit, action or proceeding brought in any such court shall be conclusive and binding
upon you and may be enforced in any other courts to whose jurisdiction the parties are or

may be subject by suit upon such judgment.

This letter agreement may be executed in counterparts, either one of which need
not contain the signature of more than one party, but both such counterparts taken
together will constitute one and the same agreement.
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If the forcgoing accurately summarizes our understanding, we request that you
approve this letter apreement and evidence such approval by causing a copy of this letter
agreement to be executed and returned to the undersigned.

Agreed and accepted:
WACHOVIA CORPORATION

By:

Very truly yours,
CITIGROUP INC.

By: ﬁwﬁ Ww

Name:( 5 R s . ERT 77w DN
Title: iﬁ#‘a

Name:
Title:
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Citigroup Inc.

September 29, 2008

Wachovia Corporation
Ladies and Gentlemen;

Citigroup Inc. (“Citigroup™) and Wachovia Corporation {"Wachovia™ arc party 10
that norrbinding texm sheet dated September 29, 2008 (the “Term Sheet™) setting forth
the terms and conditions of a proposed transaction between them (the *Transaction™).
Citigroup and Wachovia will continue to proceed to negotiate definjtive agreements (the
o‘“h‘, “Definitive Documentation”) relating to the Transaction in form and substance

satisfactory to cach of them with a view to executing such Definitive Documentation

6, 2009 | prior to AR (the “Exclusivty Termination Date”)

In consideration of the foregoing and other good and valuable consideration the

' receipt and adequacy of which arc hereby acknowledged, Wachovia bereby agrees that,
during the period commencing on the date hereof and ending on Exclusivity Termination
Dae, Wachovia shell nol, and shall not permit any of its subsidiaries or any of jts or their
respective officers, directors, employees, investment bankers, atiorneys, accountants,
consultants or other agents or advisors (“Representatives™) to, directly or indirectly, (i)
solicit, initiate or take any action to facilitate or cncourage the submission of any
Acquisition Proposal, (ii) coter into or participate in any discussions or negotiations with,
furnish any information relating to Wachovia or any of its subsidiaries, assets or
businesses or afford access to the business, propettics, assets, books or records of
Wachoviz or any of its subsidiaries to, otherwise cooperate in any way with, or
knowingly assist, participate in, facilitate or encourage any effort by, any third party that
is seeking 1o make, or has made, an Acquisition Proposal, (iii) grant any waiver or release
under any standstill or similar agreement with respect to any class of equity securities of
Wachovia or (iv) enter into any agrecment in principle, letier of intent, term sheet, merger
agreement, acquisition agreement, option egreement or other similar instrument relating
to an Acquisition Proposal. As of the date hereof, Wachovia will, and will cause its
Representatives (o, terminate any discussions or negotiations with respect to any
Acquisition Proposal.

“Acquisition Proposal” means, other than the Transaction, any offer, proposal or
inquiry relating o, or any third party indication of interest in, (i) any acquisition or
purchase, direct or indirect, of 15% or more of the consclidated assets of Wachovia, or
over 15% of any class of equity or voting sccurities of Wachovia or any of its subsidiaries
whose assets, taken as a whole, coastitute ntore than 15% of the coasolidated assets of
Wachovia, (ii) any tender offer (including a self-tender offer) or exchange offer that, if
consunmated, would result in such third party’s beneficially owning 15% or more of any
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class of equily or voting securities of Wachovia or any of its subsidiaries whose assets,
taken as a whole, constitute more than 15% of the consolidated assets of Wachovia, (iii)a
mexger, consolidation, share exchange, business combination, reorganization,
recapitalization, liquidation, dissolution or other similar transaction involving Wachovia
or any of its subsidiarics whosc assets, individually or in the aggrepate, constitute more
than 15% of the consolidated assets of Wachovia or (iv).any other transaction the
consummation of which could reasonsbly be expected to impede, interfere with, prevent
or materially delay the Transaction or that could reasonably be expected to dilute
materially the benefits to Citigroup of the Transaction..

The partics egree that in the event of any breach of this letter agreement, the
parties would be irreparably harmed and could not be made whole by monetary damages.
Each party accordingly agrees (i) not to assert by way of defense or otherwise that &
remedy at Jaw would be adcquate and (ji) that the remedy of specific performance of this
Ietter agrecinent is appropriate in any action in court, in addition to any other remedy to
which such party may be entitled, :

 This agreement shall be governed by, and construed in accordance with, the laws
of the State of New York. The partics hereby irrevocably and unconditionally submit to
the exclusive jurisdiction of any state or federal court sitting in New York City, Borough
of Manhattan, over any suit, action or proceeding arising out of or relating to this letter
agreement. The partics hereby imevocably and unconditionally waive any objection to
the laying of venue of any such suit, action or proceeding brought in any such court and
any claim that any such suit, action or proceeding brought in any such court has been
brought in an inconvenient forum. The partics hereby agree that a final judgment in any
such suit, action or proceeding brought in any such court shall be conclusive and binding
upon you and may be enforced in any other courts to whose jurisdiction the parties are or
may be subject by suit upon such judgment.

This letter agrecment may be executed in counterparts, either onc of which need

not contain the signature of morce than one party, but both such counterparts taken
together will constitute one and the same agreement.
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If the foregoing acdurately summarizes cur understanding, we request that you
approve this letter agreement and cvidence such approval by causing a copy of this letter
agreement t© be executed ind refirned to the undersigned.

Very truly yours,

CITIGROUF INC.
By:
Name:
Title:
Agreed and accepled:
WACHOVIA CO| TION
By: /gﬁL /{ Mg’\/
Name: i
Title:
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-ATTORNEY'’S VERIFICATION

. State of Cohnecticut ) L S -
' S - ) ss. City of Southport
County of Fairficld ). -~ [~ |

1. My name is Lauren C. Davies.
2. Tamover 18 years of age, of sound mind, capable of making this

. Verification, and fully competent to testify to all matters steted herein.

) T30 e s Aftoragy in the fiu of Tisdale Law Officés, LLC, atiomeys for the, |~ L
Plaintiff.
4, " Ihave read the foregoing Verified Complaint and know the contents
" . thereof and believe th e same ta be true and accurate to the best of my knowledge, information
and belief. |
woie .5 . The reason why this Verificaon i being made by the deponest snd not

. by the Plaintiff is that the_‘_I"_laintiff is a l:m_éiness organization with no officers or directors now '.
withip this District. . | |
6. ““The source of ﬁiynlmo'wléfdge and the grounds fox Ty belief aré the -
- .. _ statements made, and the documents and information received from, the Plaintiff and agents
~ and/or representatives ;)f the Plaintiff. |
.. 7. I am atithoﬁzgd to make this Verification on behaif of the Plaintiff.

ver o Dated: .. ... September 10, 2008
iinr e ae . Southpert, CT




